Copnep>xaHue:

Mage noffpund or type unknown

BBEOEHWE

pa)kgaHCKoe npaBo, Kak ornpegeneHHas cucteMa npaBoBbIX HOPM peryavpyeTt
Hanbonee Ba)KHble obLLeCTBEHHbIE OTHOLLIEHWNs, 3aTparmeatrLwme nHTepecsl scex bes
NCKJIIOYEeHUA niogen, NpoXXneaLwwmnx Ha Tepputopumn Poccnnckon depepaunm, MHTepecsl
obuwecTBa n rocygapctea. OCHOBY AaHHbIX OTHOLLEHWUA COCTaBASAIOT OTHOLWLEHUS,
BO3HMKaLMe B chepe Npom3BOACTBaA, pacnpeneneHus, obmeHa n notpebneHuns
MaTepuasibHbIX N OyXOBHbIX 6nar.

Bo-nepBbix, rpakgaHCKoe NpaBo peryanpyeT OTHOLIEHMS OCHOBOMOaratowme B XXN3HN
obLlecTBa — OTHOLUEHUS Fpa)kAaH 1 opraHn3alunin, NpaBoOBOE MOJIOXKEHNE YYaCTHNKOB
rpakaaHckoro o6opoTa, 0CHOBaHUS BO3SHUKHOBEHUS U MOPALOK OCYLLECTBJIEHMS NpaBa
COBCTBEHHOCTU N APYrNX BELLHbIX NPaB, NCKJIOYMTENbHbIX NPaB Ha pe3ysibTaThl
NHTENNEeKTyasIbHOW OeATENIbHOCTU, PeryanpyeT OOroBOpPHbIE U NHble 0653aTeNbCTBA, a
Tak)Xe Apyrmve MMyLlecTBeHHble U CBA3aHHbIE C HAMMW JINYHbIE HEMMYLLECTBEHHbIE
OTHOLLUEHNs, OCHOBaHHble Ha PaBEHCTBE, aBTOHOMUN BOJIN U UMYLLLECTBEHHOWN
CaMOCTOSATENIbHOCTU UX YHACTHMKOB. YH4aCTHMKaMUN PeryampyeMbix rpa>k jaHCKNM
NMpPaBOM OTHOLUEHWUI BbICTYMAOT rpakjiaHe u lpuanyeckmne nmua, B 3TUX OTHOLLIEHMSAX
MOryT Y4acTBOBaTb Tak>XXe rocy1apCTBO 1 ero opraHbl, OpraHbl MECTHOTO
caMoynpaBJieHMS.

C nepexoaom Poccum K obwecTBy C pbIHOYHOWM 3KOHOMUKOW FpaXkKaAaHCKoe rnpaBo
npunobpeTaeT 4epThbl, OT/INYHbIE OT YEpT Fpa>KAaHCKOro rnpasa nepuona counannsma. B
pesynbTaTte NpuHATUA TK PO poanacsa HOBbIM TUMN FPa>KgaHCKOro rnpasa u
COOTBETCTBEHHO HOBas KOHUEMNTYaJlbHas OCHOBa AaHHOro npaesa. 'pa)xaaHCcKoe rnpaso
SABN1S€TCS OCHOBHOW YaCTblO YaCTHOro npasa n Heo6xooMMbIM 3/IEMEHTOM MNPaBOBOW
CUCTEeMbl COBPEMEHHOI0 rocynapcTaa.

Bo-BTOpbLIX, rpa)kgaHCKOe NpaBo peryampyeT 3KOHOMNYeCKmne OTHOLLEeHuns, be3 KOTOPbIX
yesiope4eCcTBO NPOCTO HE MOXET CyLeCTBOBaTh. Cio1a OTHOCATCS OTHOLLEHUS Mexay
anuamMun, ocywecTeBadarowmmMm npeanpmHnMmaTesibCKYO AedTes/ibHOCTb, NN C NX
ydacTtmem, ncxonsd m3 Toro, 4To I'Ipeﬂ,ﬂpVIHVIMaTeﬂbCKOVI ABNIAEeTCA CaMOCTOATEJIbHAA,
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oCyllecTB/IsEMasn Ha CBON PUCK OESATENbHOCTb, HarnpaBJ/ieHHasa Ha CUCTeMaTuU4Yeckoe
rnosiyvyeHue nNpubbiain OT NOJIb30BaHUSA MMYLLECTBOM, NPOAa>KMN TOBAPOB, BbIMOJIHEHUS
paboT nnn okazaHus ycnyr nmuamm, 3apermcTpMpoBaHHbIMU B 3TOM Ka4yecTBE B
yCTaHOB/IEHHOM 3aKOHOM nopsaake. Mo3TomMy, HE3aBUCUMO OT Pa3BUTUSA 06LLECTBEHHbIX
OTHOLLEHUI, MHOIMEe NMpaBu/a NoBeaeHNs, NpeacTaBasiolme coboo B HAaCTosLLLEE BPEMS
HOPMbI FPa>KJaHCKOr0 NMpaBa, COXPaAHATCA Ha cineayolwmnx dasax pa3BuTus
yenoseyeckoro obuiecTsa.

B HacToslllee BpeMsl rpa)AaHCKoe NMpaBo CTasio NPaBOM NOBCEAHEBHOW XU3HMU,
perynmpyowmm cepy o06bl4HbIX COLMANbHbIX OTHOLLEHWUN, KaCaoLNXCA BCEX
WHONBUAOB, OT POXXAEHUS 00 CMepPTU. B CBSA3K C 3TUM ncciesoBaHne NoOHATUS
rPa>k[laHCKOro npaBa Kak oTpac/ivu eaAnHOro POCCUINCKOro npaBa ABNAAETCA aKTya lbHbIM
N NPaKTUYECKM 3HAYUMBbIM.

Ob6bEeKTOM HACTOSLLEro NccnenoBaHnsa aBnsaoTCa obme nono)xxKeHms rpa>XgaHCKoro
npaBa, nNpeamMeToM - rNMoHATME rpa>xaaHCKoro rnpasa Kak oTpacyin rnpaBa.

Lenb paboTbl - pacKkpbiTb NOHSATME FPAXXAAHCKOrO NMpaBa Kak oTpac/n eaAnHoro
POCCUIACKOro npasa.

Ana [oCTUXXKEeHUA nocTaBneHHoN Luenn, Heobxoanmo pelwnTb crenyroume 3anadun:

- PACKpbITb MOHSATNE rPa)KAaHCKOro npasa

- BbISIBUTb 0COBEHHOCTN rpa)k4aHCKOro nNpasa;

- pacCcMOTpPEeTb NMpeaMeT U MeToh rpa>kAaHCKOro npaea;

- PACKPbITb MPUHLUMMBI U PYHKLINK FPaXKAaHCKOro rnpasa.

Mpu HanncaHum pedepaTa NCMONb30BaIMCb HOPMATUBHbLIE aKTbl M HAay4YHaa nuTepaTypa.

3aKkoHoOaTeNbHOEe peryampoBaHne BbIOpaHHOW TeMbl NCCIeA0BaHNSA OCYLLLECTBAETCS
rnocpencTsoM paxkgaHCKoro kogekca Poccumnckon depepaunnll]

ObweTeopeTnyeckyto 6asy nccanenoBaHnUsa COCTaBAAT TPyAbl Y4EHbIX B 06n1acTm Teopun
rpa>kgaHckoro npasa: N.A. benkunHa, A.H. Ko3blpuHa, B.ll. KoHoHOBa, A.1. Mo3osinHa,
B.A. Macnsaesa, O.H. Cagukosa, E.A. CyxaHoBa n ap.

Ob61BeKT uccnepoBaHnUs — OTHOLLEHUS, onpeaensoLlme npeamMmeT rpa>kKiaHCKoro
npaBa, a TakXXxe MeTo[ rpa)kAaHCKOro npaBa, Kak COBOKYMNHOCTb NpuemMoB 1 cnocobos,
perynmpytouwmx obuecTteseHHble 0OTHoweHUs. NMpeaMeT nccaemgoBaHua - NpeaMeT U



MeTo[ rpa>kgaHCKoro rnpaBa. MeToabl nccaegoBaHunsa: obLLEeTeopeTNYECKNN,
CPaBHUTENbHbIW, aHAIMTUYECKNIN, NCTOPUYECKUNN.

FnaBa 1. MoHATHME N OCOOEHHOCTM rpa>kaaHCKoOro
npasa

1.1 NMNoHATHe rpa>kaaHCKoro npasa

pa>xgaHckoe npaBo (Jus civile) cunTatloT topuanveckon PopMont SKOHOMUYECKNX
OTHOLLUEHWNN, KOTOPbIE CKNIaAblBAlOTCA NPENMYLLIECTBEHHO MeXXOy YaCTHbIMU JINLAMMN.
YnbnunaH hOpMysINPOBa ero Kak «npaBo, KJIOHALLEECs K NoJib3e OTAEJbHbIX NL»,
MO3TOMY rpakJaHCcKoe npaBo MHOr4a Ha3bIBalOT YaCcTHbIM NpasoM (Jus privatum). Mpn
3TOM B OCHOBY AudpepeHumaLmm npasa Ha YacTHoe 1 Nyban4YHOe rnonoXxeHa
HanpaB/I€EHHOCTb Ha yAO0BAETBOpPEeHMe NOoTPebHOCTEN 1 3alMTa MHTEPECOB OTAE/IbHbIX
1L, B NEPBOM CJly4ae 1 oxpaHa obLeCTBEHHbIX MHTepeCoB rocygapcTtasa — BO BTOPOM.
MpoBECTN YETKYIO FrPaHnNLy MeXxay 3TUMU KPUTepmnsamMm yoacTcs He Bcerga, nbo takoe
NCTOPUYECKMN CIIOXKMBLLEECS AesieHne nmeeT B Bonbluen CTeneHn MHTYUTUBHOE Havasno,
XOTS NOMNbITKN YCTAaHOBUTb OAHO3HAYHbIA KPUTEPUA NPpeanpUHNMaloTCa 40 CUX Mop.
Ecnn 6paTb 3a OCHOBY MaTepuasibHbI KPUTEPUN, TO rpa>kaaHCcKoe npaso
npencraBnseT cobo COBOKYNMHOCTb IOpUANYECKNUX HOPM, onpenensioLmx
4YacCTHbI€ OTHOLUEHHS OTHeJIbHbIX 1Nl B obLyecTBe, rae B KavyecTBe CybbeKToB
MPaBOOTHOLLUEHWI BbICTYMalOT YaCTHbIE NMUa, @ 06bEKTOM NPaBOOTHOLLIEHUS ABNAETCS
YaCTHbIN UHTepec.

Fpa>kpaHckoe npaBo — 3TO OTPAC/ib YAaCTHOrO MpaBa, peryanpyoLlas
NMYLLIECTBEHHbIE U CBA3AaHHbIE C HUMU NINYHbIE HEUMYLLECTBEHHbIE OTHOLLUEHUS,
OCHOBAHHbIE HA pPaBeHCTBE, aBTOHOMUMX BOSIN U UMYLLIECTBEHHOW CaMOCTOATE/IbHOCTU UX
YYaCTHUKOB.

pa>kOaHCKOe 3aKOHOAATEeNbLCTBO OnpeaenseT NpPaBoOBOE MOJIOXKEHNE YY4aCTHUKOB
rpa>kgaHckoro obopoTa: rpa)kaaH, rpa>kgaH-npeanpuHUMaTenen, opraHmsaynin, Gupm un
apyrmnx obpasoBaHun.

(pa>KoaHCKOe 3aKOHO4ATesNIbCTBO B LUMPOKOM CMbICJI€, COBOKYMHOCTb HOPMATUBHbIX
AKTOB, B KOTOPbIX Bblpa)XeHbl HOPMbI Fpa>KgaHCKoro npaea (cT. 71 KoHcTutyuum PO)



['pa>kOaHCKOe 3aKoHO4aTeNbCTBO onpenenseT OCHOBaHNA BO3SHUKHOBEHUSA U MOPAL0K
ocyLlecTBJIEHA NpaBa COOCTBEHHOCTU M APYrux BewHbIX nNpaB, NCKJIIDYNTEJIbHbIX
npaB Ha pe3yJibTaThbl I/IHTeJ'IJ'IeKTyaJ'IbHOVI 0eATesIbHOCTN (MHTeﬂﬂeKTyaﬂbHOVI
cobCcTBEHHOCTHN), peryaupyert 4OroBopHbie U UHbie obsa3arTenbCcTBa, a TakXe apyrmne
nmMmyLlectBeHHble N CBA3aHHbleE C HAMW JIN4YHblIE HENMMYLLIeCTBEHHbIE OTHOLLUEHWA,
OCHOBaHHbIE Ha paBeHCTBE, aBTOHOMWW BOJIN N VIMyLLI,eCTBeHHOIZ CaMOCTOATEJIbHOCTU UX
Y4aCTHNKOB.

Jliobasa oTpacnb NpaBa A0/1XKHA UMETb CBON COBCTBEHHbIN NpeaMeT 1 CBOW MeToa.

pa>kAaHCKOEe NpaBO HEPEeAKO OTOXAECTBAAT C YAaCTHbIM NPaBoOM, A1 KOTOPOro B
OT/IMYMe OT NpaBa Ny6AnMYHOro (rocyiapCTBEHHOr0, agMUHUCTPATMBHOIO, YrOJIOBHOIO)
XapakKTepHa lopnanyeckas CaMoCTOATENIbHOCTb ero Cy6bekToB, Bbipa>keHHas B LUMPOKOM
NCNOJIb30BaHWM HaYvajla paBeHCTBaA, ANCMO3UTMBHOCTHK, B cBoBoAe
npeanpuHUMaTeNbCKON OeATENbHOCTN 1 AoroBopal2]

OpHako 4YacTHOe NpaBo - 6osee KpynHas NpaBoBas CTPYKTypa, KOTopas Kak TakoBas B
KOHCTUTYLIMOHHbBIX U NHbIX 3aKOHOA4ATE/IbHbIX aKTax NPsIMO He Ha3BaHa, HO oTpaXkaeT
ocobeHHOCTN 601bLLON FPYMNMbl MPAaBOBbIX HOPM M NMPU3HAETCS IOPUCTaMM MHOIUX
NOKOJIEHUIA. YacTHOE NpaBo BKJIOYAET TakXXe CEMelHoe 1, 0THaCTu, TPYAOBOE NpaBo,
KOTopble cynTatTcs B Poccuiickon denepaumm CaMoCTOSTEbHbIMY NPaBOBbIMY
oTpacnamu.

TeM He MeHee, rpa)kAaHCKoe NMpaBo BBMAY LLUMPOThI U 3HAYUMOCTW ero npeamMeTa
npencTaBnsieT coboi aaApo YacTHOro npasa u obfiagaeT BCEMU €ro PUANYECKNMU
0Cco0bEeHHOCTSIMU, KOTOpPbIE B FPaXkAaHCKOM rnpaBe Hanbosiee oTHETINBO BblpaXkeHbl.

pa>KgaHCKOe NpaBo, KaKk OCHOBHAA OTpac/lb HaCTHOro NpaBa MMeeT OrPOMHOE 3Ha4YeHne
AN BCeX CTOPOH XXU3HM COBpPEMEHHOro obuiectBa, 0cobeHHO B yCN0BUAX Nepexona
Poccnm K pbIHOYHOW 3KOHOMUKE. DTO 00yCI0BAIEHO Ba)>XHOCTbLIO U LUMPOTON Tex
obuecTBEHHbIX OTHOLIEHUI, KOTOpPbIE ABMAITCS NMPegMeToM rpa>kAaHCKOoro npasa,
pa3paboTaHHOCTbIO €ro HOPM U UX MOBCEAHEBHbLIM MPAKTUYECKUM NPUMEHEHUEM, a
TaK>Xe NUCMNOoJIb30BaHMEM KAaTeropun 1 onbiTa Fpa>K4aHCKOro npaBa B CMEXHbIX OTPac/ax
(NpnpopooxpaHUTEsSIbHOM, CEMENHOM, TPYZLOBOM MNpase).

paxxpaHCKoe (4acTHOe) NpaBo COCTaB/iIieT OCHOBY MpaBonopsaka, OCHOBAHHOIO Ha
CBOOOAHOM PbIHOYHOM X0359NCTBOBaHUN. pa>kgaHCKoe (4aCTHOe) NpaBo peryanpyeT,
npexae BCero, pasiM4yHble OTHOLWEHWNS MO NPUHALNEXHOCTU UK UCNOJIb30BaHUIO
NMyLLLECTBa, OT/IMYaloLWMecs TeM, YTO OHU OCHOBAHbI Ha OPNANYECKOM paBeHCTBe
Y4YaCTHMKOB, @aBTOHOMMUU UX BOJIN N NX UMYLLLECTBEHHOW CaMOCTOATE/IbHOCTH



(obocobneHHoCTH). MyLLeCTBEHHbIE OTHOLLEHUNSA MOTYT U HE OCHOBbLIBATbCA Ha
YKa3aHHbIX MPMU3HaKax, HarnpmMep, OTHOLWEHNA N0 POPMUPOBAHNIO FOCYAAPCTBEHHOIO
bog)xeTa NnyTeM B3MMaHMA HANOroB. B 3TuUx ciy4asax Mexxay yd4aCcTHUKaMuU CyLlecTBYOT
OTHOLLUEHMS He paBeHCTBA, a BJIAaCTU U NogYNHEHUSA. TaKoro pofa OTHOWEHNS
COCTaBAAT NpeaMeT peryanpoBaHnsg agMUHNCTPATUBHOIMO U (PUHAHCOBOIO
(nybnmnyHoro) npasa. B chepy rpa>KgaHCKOro (4aCcTHOro) npaBa BXOoAAT U HEKOTOpPbIE
HEeNMYLLIECTBEHHbIE OTHOLLIEHMS, YH4aCTHUKN KOTOPbIX Takxe obnanatoT aBTOHOMUEN
BOJIN U CAaMOCTOATENbHOCTbLIO B UX MPAaBOBOM ocopmMmaeHnn[3]

Takum obpa3om, N0 CBOEMY CMbICJIOBOMY BblpaXKEHMUIO FpakAaHCKoe npaBo
ynotpebnseTcs B 4eTblpex 3Ha4YeHnax: 1) ocHoBHaa BeTBb Nnpaga; 2) cjpepa
3aKoHOOaTesIbCTBaA; 3) OTpac/ib OPUANYECKON Hayku; 4) yd4ebHasa ancumnanHa.

1.2 OCOOEeHHOCTHM rpa>kaHCKoOro npasa

pa>kgaHCKOMY MNpaBy, Kak U ApYyrnMm oTpacisaM oTe4eCTBEHHOrO npasa, NPUCyLLn
3HaYMTEsIbHblE NPaBOBble 0COBEHHOCTN, KOTOPbIE OTPaXkaloT NMPUPOAY PEryINpyeMbIX UM
PbIHOYHbIX OTHOLLEHUN, @ TakK)XXe MHOIOJIETHIOK UCTOPMUIO €ro PasBUTUSA. OTH
0COH6EHHOCTU Ba)KHbl AJ151 NPaBUJIbHOMO MOHUMaHUSA U MPUMEHEHUS HOPM FPa>KAaHCKOro
3aKOHOZATEeNbCTBA, a TakXe onpeaesieHns HanpaB/eHUN ero gasbHENLEero pa3BuTus u
COBEpPLLUEHCTBOBAHMS.

HekoTopble obLmne ocobeHHOCTU rpa)K4aHCKOro npasa 4OCTAaTOYHO OYeBUOHbI U XOPOLLO
N3BECTHbI. DTO Npe)ae BCero wupoTa ero cpepbl 4ENCTBUSA - OHA OXBaTbIBaeT Kak
OTHOLLEHUA rpa)kgaH 6bITOBOro 1 JINYHOIro XapakTepa, Tak N OTHOLIEeHUSs COBPEMEHHOI 0
MPOMBbILLUIEHHOr 0 pblHKa. CneacTemnem ABAAITCA OOLLIMPHOCTb N CJIOXKHOCTb
rpa>k4aHCKOro 3akoHogaTesIbCTBa, MPMMeHeHe KOTOPOoro BBMUAY pa3sHOPOAHOCTH
perynmpyembix OTHOLWEHU TpebyeT BbICOKON I0pnanN4YeCcKon TEXHUKN U
npogeccuoHannsMa. 'pa>xgaHCKOMy MpaBy MNPUCYLLX U Apyrue He MeHee BaXKHble
npaBoBble 0COBEHHOCTN.

1. Uctopnyeckne KopHHu rpa>kgaHckoro npasa. Cogep>xaHne n TepMMHOJIOrns
rpa>kKa4aHCKOro npaBa nMeT rnybokmne NcTtopnyeckme KOpHM n yCcTomnymeblie NpaBoBbIe
Tpaauuuun, ngyume ot npasa Pumckon nmnepuun (I-11l BB. H.3.), roe opucTamm n CyabsimMmm
(npeTopamun) B CBSA3M C pa3BUTUEM NMYLLLECTBEHHOI0 06opoTa Oblnn yaayHo
pa3paboTaHbl MHOrMe Heobxoanmbie oNs ero o6CNy>XMBaAHNS LOPUNONYECKNE UHCTUTYTHI,
rnpexxae Bcero cuctema 0oroBopos.



3TO BANSHNE PUMCKOIO NpaBa NPULLJIO B COBPEMEHHOE NPaBo B pe3ysbTaTe Hen3be)xHomn
NnpaBoBOW NPeeMCTBEHHOCTN B Pa3BUTUM 3aKOHO4ATENbCTBA, aKTUBHOIO N3YyYeHNS
Hacsegns pUMCKOro npasa, B TOM 4yucsie B Poccmm, a Takxe BbICOKUX OOKTPUHASIbHbIX
OLLEHOK BO BCEX CTpaHax ero pnanyeckon TexHmkm. OT pUMCKOro npasa nponcxoonTt
KakK CaMO HanMeHoBaHM e "rpa>kgaHcKoe npaso", Tak 1 MHOrnme ero OCHOBHbIE MOHATUSA U
TEepPMUHbLI.[4]

Pe3ynbTaTOM ABNgeTCA € ANHCTBO B CUCTEME U COAEPKAHUUN NHCTUTYTOB rpa)K4aHCKOro
rnpasa, npexne BCcero 4oroBOpPHOro, MHOrMx CTpaH. 2To MMeeT bonbLioe npakKTn4eckoe
3HavyeHune, Tak Kak obneryaer n3yvyeHmne NMHOCTpPpaHHOIro rnpasa " oCyLlecTBJ1IEHNE
MeXAYHapoOdHbIX SKOHOMNYECKNX U KYJIbTYPHbIX CBsI3eN, a Takxe npmeievyeHune
MHOCTPAHHbIX WHBECTULIN.

KoHe4Ho, 06LLecTBEHHOE pa3sBUTME U TEXHMYECKMA NPOrpecc CyLeCTBEHHO N3MEHMN 3a
nocnenHee CToNeTMeE JINLO rpa’kAaHCKoro npasa, paclumpunn cgepy ero 4encTensa u
CO34a/In COBEPLLUEHHO HOBbIE IPaXkAaHCKO-NPABOBbIE UHCTUTYThI U IOPUANYECKYIO
TEXHUKY, HanpuMep, 6e300KyMeHTapHbIn 060poT. OHAKO PUMCKOE NpaBo OCcTaeTcs
HEeobxoANUMbIM 3IeMEHTOM opuandYeckoro obpasoBaHus, 1 BO3AENCTBUE €ro naen Ha
3aKOHOAATeJIbHYIO U NPABONMPUMEHUTENTbHYIO NMPAaKTUKY NO-NPEXXHEMY COXpaHsAeTCs.

2. BimsHne Me>xxayHapoaHo-rnpasoBOro perysanposaHusa. CornacHo 4. 4 ct. 15
KoHCTuTyumnmn PO obwenpusHaHHbIe NPUHLUMNBLI 1 HOPMbl MEXOYHAPOAHOIro npasa n
MeXXOyHapoOHble aorosopbl Poccunckom depepaumm ABAAIOTCA COCTAaBHOM YacTbio ee
NMpaBOBON CUCTEMbI. 3a NocsefHNe AeCATUIeTUA MexxAyHapo4HO-MpaBoBoe
perynmpoBaHune, Kotopoe paHee 6b1J10 HanNnpaBJ/ieHO NMPenMyLLEeCTBEHHO B Chepy
ny6sM4HO-NPaBoOBbIX CBA3EN rocyfapcTs, cTasno Bce 6osiee 3aMeTHO BO34EeNCTBOBATb Ha
NMYLLLeCTBEHHbIe B3aUMOOTHOLLEHUSA rpaXkaaH n iopnanyecknx nuu. Takoe Bo3gencTemne
OCYLLEeCTBJIAETCHA Yepes3 CUCTEMY MHOIMOYUC/IEHHbIX MeXXAYHapo4HbIX LOr0OBOPOB,
pekoMeHOaunm aBTOPUTETHbLIX MeXAYHAaPOAHbIX OpraHu3aunim, a Takxe
obLwenpn3HaHHble MeXXayHapo4Hble TOprosble obblvan.

Ha HOpMbl POCCUNCKOro rpa>kgaHCKoro 3akoHoaaTelbCTBa 06 NMyLLLIECTBEHHbLIX U
JINYHbIX NpaBax rpakgjaH v NPakTUKy NpUMeHeHns 3TUX HOPM 3aMeTHOoe BJInAHne
OKa3asin MeXxAyHapoHble corjaleHna n geksapaunum o npaBax YesioBeka u ero
OCHOBHbIX cBOBOAax, a TakxXe BCcTynaeHme B 1996 r. Poccuinckon depepaumnn B CoeTt
EBponbl 1 ee NnpucoefnHeHNE K KOHBEHUWAM 3TOW opraHu3auunu.

PasymeeTcs, MeXAyHapoaHO-NpaBoOBOE PErynpoBaHNE HanpaBJieHO B NepPBYO ovyepelb
Ha pernaMeHTauMio OTHOLLIEHWUIA FpaXkKaaH N IPUANYECKMX UL, Pa3HbIX FOCYy1apcTB,



KOrga BO3HMKAlOT NMpaBoOBblie BONPOCkLl 0coboro pona, ABNSAKOLIMECS MPeaMeTOM
MeXXOYHapoAHOro 4YacTHoro npasa. OAHakKo MHOrMe MeXayHapoAaHO-NpPaBOBbIE
npennncaHns BKIOYEHbI HbiHE B HOPMbI 'K 1 Apyrmnx 3aKoHOB 1 Ha4YnHatoT Bce Hbonee
AKTMBHO MPUMEHATLCS K OTHOLLUEHUSIM OTEeYeCTBEHHbIX CYyObEKTOB.

3. MeTtoAa rpa>kaaHCKO-NpaBoOBOro peryjaupoBaHus. Kaxxio oTpacsun npasa
NpUCyLWmn onpenesieHHble npuemMbl U cpeacTBa NPaBoBOro BO3AENCTBUA Ha
cocTaBaswuwme ee npegmMmeT OTHOLWEHUSA C Lesiblo UX pa3BUTUS 1 3awnTbl. OcobeHHOoCTH
MeTo[a NMpaBOBOIro perysnpoBaHns, NpucyLine rpa>xiaHCKoOMy npasy, OTpa><atT
TpeboBaHMA PbIHOYHOW SKOHOMUKK, KOTOPas yCrnewHo PYyHKLNOHUPYET TOJIbKO Npu
HanM4Ynn y cybbekToB npeanpuHUMaTeNbCKon AeATeIbHOCTN X03ANCTBEHHON
CaMOCTOSATEesSIbHOCTU. B yC/ioBMAX NNaHOBO-aAMUHUCTPATUBHON SKOHOMUKMN,
cywectBoBaBLwen B CCCP, 3T NONOXKNTENbHbIE CTOPOHbI MPaXAaHCKO-MPaBoOBOro
perynmpoBaHnsa He Mornm 6biTb NCMONb30BaHbl B MOJIHON Mepe. B HacTosLee BpeMs
NPensATCTBMA K 3TOMY BO MHOMOM YCTpPaHeHbl, N Frpa)KAaHCKoe NnpaBo CTaHOBUTCHA
Ba>KHENLLIVM NPAaBOBbIM MHCTPYMEHTOM, UCMOJIb3yeMbIM A1 Pa3BUTUSA SKOHOMUKMU,
OCHOBAHHOW Ha PbIHOYHbIX OTHOLWEHUAX.[5]

B LesioM, rpa)aaHckoe NnpaBo 3TO Ba)KHelLas oTpac/b NpaBa, HOPMbl KOTOPO
PEryampyoT UMyLLLECTBEHHbIE N CBA3aHHbIE C HUMW JINYHbIE HEUMYLLIECTBEHHbIE
OTHOLUEHUSA FPpaXKaaH 1 lPUANYECKUX nL, GOPMUPYOLLIMECS MO MHMLMATUBE UX
Y4YaCTHMKOB U nMpecsenyoline Luenm yaoBaeTBoOPeHUs nx CoObCTBEHHbIX UHTEPECOB.

naBa 2. NpepMeT, MeTOA U NPUHLLUNbI
rpa>xaaHCKoro npasa

2.1 NMpeaMeT n MeTOoA rpa>kgaHCKoOro npasa

CornacHo cT. 2 'K PO npegmeToM rpa)kgaHCKOro npasa sBJAATCA TPU rpynnbl
06buwecTBEHHbIX OTHOLUEHUN, PErYINPYEMbIX FPa>KgaHCKNM 3aKOHOAATENbCTBOM:
MMYLLIeCTBEHHbIE N CBA3AaHHbIE C HUMW JINYHbIE HEMYLLLeCTBEHHbIE OTHOLLUEHUS,
HEeMMYLL,ECTBEHHbIE OTHOLUEHMSA O 3alMTe HeOTHY>KAaeMblix npasB n ceobopn 4YesnoBeka n
OPpYrnx HemaTepuasnbHbiX 6nar.

B KayecTBe OCHOBHOWM 4acTu NpeAMeTa rpakAaHCKoro npasa BbICTyNaloT
NMYLLLECTBEHHbIE OTHOLLEHMNS. IMEHHO OHW Npe)Xxae BCero onpenensitoT CTPYKTYpPY U



cogepxXaHue rpa>XgaHCcKnx I'IpaBOOTHOLLleHVIVI, BO3HNKaOLWNX B pe3yJibTaTe NnpaBoBOro
perynmposaHus. lNogasnsawLiee OONbLWNHCTBO rpa>XgaHCKO-rNpaBoBbIX HOPM,
coaepXalnxcd B 3aKOHaxX N NMHbIX HOPMaTUBHbLIX MPaBOBbIX aKTaX, HallpaBJiIEHbl Ha
peryamnposaHmne mnMyecCTBeHHbIX OTHOLUEHUN.[6]

MNoa nMywecTBeHHbIMN 0BbIYHO MOHUMAIOT TakMe 0bLeCTBEHHbIe OTHOLLEHUSA, KOTopble
BO3HMKAIOT MO NOBOAY Pa3/IM4HOro poda MatepuasnbHbix 6nar, T. e. Bewen, paboT, ycayr
N MHOIMO NMYLLL,ECTBA B LUMPOKOM CMbICJIe 3TOro CJI0Ba.

HaHHblIe OTHOLIEHWSA Ha3bIBAOTCA MMYLLECTBEHHbIMW, MOCKOJIbKY HEMOCPEACTBEHHO
CBsA3aHbl C MMywecTBoM, paboTamum n ycnyramm, Morywmmm 6biTb OLLEHEHHbLIMUY B
OEHEXXHOM Bblpa>keHnn. B ycnoeumsax cyuwecteytowen B Poccmm pbIHOYHOM SKOHOMMKM
NMYLLIECTBEHHbIE OTHOLLUEHUS, PErY/IMPYEMbIE MPaXKAaHCKUM MPaBOM, B NMOAaBAAOLWEM
60/IbLUMHCTBE ABNAIOTCA BO3ME3AHbIMU. BMecTe ¢ TeM, rpa’kaaHCKoe NpaBo BKJIOYaET
HOPMbl 06 MMYLLLECTBEHHbIX OTHOLIEeHNSAX 6e3B03Me3aHOro xapakTepa (oapeHue,
6e3Bo3Me34HOE MoJsib30BaHWE MMYLLECTBOM, HacnenoBaHue U T.4.). Ho u B 3Tux ciy4daax
BO3MO>XHOCTb AEHEXXHOM OLEHKN MMYLLLECTBa, paboT 1 ycnyr He yTpaymBaeTCs, 4TO
HeobxoOoMMO ONS MPUMEHEHMSA HOPM HAJIOrOBOro NpaBa M APYruX MpPaBOBbIX HOPM,
CBSA3aHHbIX C YYETHbIMW OrnepaunsmMu.

He BCe MMyLLECTBEHHbIE OTHOLWLEHUSA PErYNPYIOTCA Fpa>KAaHCKMM npaBoM. 1719 Toro
4T06bl ObITb NPEeAMETOM Fpa>KAaHCKOro rnpaBa, UMYLLLECTBEHHbIE OTHOLLUEHUSA OO0J/IKHbI
OblTb OCHOBaHblI Ha PpaBEHCTBE, aBTOHOMUN BOJIN N UMYLLLECTBEHHON CaMOCTOATEIbHOCTMU
MX y4aCTHUKOB (CT. 2 TK POD).

MNon paBeHCTBOM B AAHHOM CJly4ae NMoOHUMaeTCs lpnanyeckoe paBeHCTBO YH4aCTHUKOB
NMYLLLECTBEHHbIX OTHOLLUEHNN. DKOHOMUYECKN YHAaCTHUKN TaKUX OTHOLWIEHUA MOryT BbITb
HepaBHbl. OONH N3 HUX MOXKET 3aHUMAaTb AOJIKHOCTb OUPEKTOopa KPYMHOro
aKLUMOHepHOro obwecTBa, ApPyrown - 40/HKHOCTb HU3KoOoM1a4ynBaemMmoro paboTHMKa B
chepe KynbTypbl. 05 3aKI04EHNS OEeNCTBUTEJIbHOMO A0roBOpa MexXX4y HUMU BaXkKHO,
4TOObl BTOPOWN YHaCTHUK HE HaX04W/ICA B aAMUHUCTPATUBHOM UM KaKOM-1M6O NHOM
NOAYMHEHUN Yy MepBOro, T.e. 4Tobbl MPaBO OANHAKOBO MOAXOAWUII0 K ONpeneneHunto
cTaTyca oboux (lex uno ore omnes alloquitur - 3aKOH CO BCEMWN rOBOPUT OAMNHAKOBO).[7]
Non aBTOHOMUWEN BOJIN MOHUMAETCH BONS YH4AaCTHUKOB UMYLLLECTBEHHbIX OTHOLLUEHU Ha
coBepLUueHne onpeneneHHbIX PUANYeCcKNX 4encTeninm, cBoboaHas OoT NPON3BOJIBHOIO
BMeLwlaTeNbCTBa CO CTOPOHbLI APYrUX UL, FOCYAAPCTBEHHbIX U MYHULMMNAIbHbIX
obpa3oBaHuin B npouecce ee popMnpoBaHnsa. B naHHOM cnyyae peyb ngeT o
KOHKPETHbIX MMYLLECTBEHHbIX OTHOLWEHMAX, B KOTOPbIX Y4aCTBYIOT KOHKPETHbIE Nnua.
BmecTe ¢ TeM nonoxeHus cT. 2 TK P® o perysimpoBaHnm nMyLeCTBEeHHbIX OTHOLWEHUHN,



CBSI3aHHbIX C aBTOHOMWEN BOJIN X Y4AaCTHUKOB, MOXXHO NMOHMMaTb B 6o/1ee LNPOKOM
cMbicne. IMyLeCcTBEHHbIE OTHOLLEHUS, PEryNMPYEMbIe FPaXKJaHCKUM NpPaBoM, B LLESIOM
Kak ocobasn pa3HOBUAHOCTb 0OLLECTBEHHbIX OTHOLUEHWI, UMEET BOJIEBO XapaKTep.
BbiCTynas B Ka4ecTBe MNOJIHOro CMCTeMHOro obpasoBaHnNs, OHM BO3HUKAIOT MO BOJE
noaen B nepnon nx gakTUYeCKoro 3apoXX4eHUs Uan no3gHee B pesysibTaTe
NeaTeNbHOCTU 3aKoHoAaTenNs.

Mo NMyuw,.eCTBEHHON CaMOCTOATENbHOCTbIO YH4aCTHUKOB rpa>kgaHCKoro obopoTa
NOHMMaeTCsa X nMmyulecTeeHHasa 060cobneHHOCTb Apyr OT Apyra, No3BoasoWas UM
NPUHMMaTb CaMOCTOATE IbHble peweHnsa 06 y4acTum B COOTBETCTBYIOLLMX
NMYLLLECTBEHHbIX OTHOLLIEHNAX (BeLHO-NPaBoBbIX, 00513aTeIbCTBEHHbIX, KOPNOpPaTUBHbIX
n T.4.). YKazaHHasa 060Co0NeHHOCTb Bblpa>kaeTCcsd B HaJIMYMN Y YH4aCTHMKOB MPaBoOBOro
TUTYNa Ha NpUHagaexxalee UM NMyLLeCcTBO NpaBa cOBCTBEHHOCTN, NpaBa
X03ANCTBEHHOrr 0 BeAeHUs, Nnpasa onepaTMBHOIrO yrnpasJsieHUs U APYrux BeLWHbIX rnpas.
NmywecTBeHHaa o6ocobneHHOCTb MoXXeT obecrnevynBaTbca 0b6a3aTesIbCTBEHHBIMU
npasamMmu, MO3BOJAIOWMMN Pacnopsa»XXaTbCA COOTBETCTBYIOWMM UMYLLLECTBOM, Hanpumep,
npaBaMu, BbITEKAOLWNMU U3 AOrOBOPa apeHabl NMpu coavye apeHayeMmoun BeLn B
cybapeHny, nan npasamun 3anorogep)xxatens, peasnsyrowmm B yCTaHOBJIEHHOM NMopsaake
BeLlWn, HaxoasLwumecs B 3as0re, npu HeBo3BpaTe AOJIKHUKOM B3ATOro uMm B baHke
KpeouTa.

dpyron cocTaBnsloWeEN YacTblo NpegMeTa rpa>K4aHCKoro ripasa B COOTBETCTBUM CO CT.
2 K PO aBAOTCA INYHbIE HENMYLLLECTBEHHbIE OTHOLLEHMNSA, CBA3aHHble C
MMYLLECTBEHHbIMUN, NOA KOTOPbIMU CrieayeT NOHMMaTb BO3HMKalOLWMe no nosoay
HenMyLLecTBeHHbIX 61ar obLwecTBeHHbIE OTHOLWEHUS, B KOTOPbIX OCYLLEeCTBASAEeTCSA
WHOMBMOYANN3AUNA JIMYHOCTU rpa>K4aHHa UM opraHmsaunm nocpencTBOM BbiSiBJIEHUSA
N OUEHKWN NX HPABCTBEHHbIX U NHbIX COUMasIbHbIX Ka4yeCTB.

B cootBeTcTBMM C M. 1 CT. 2 TK PO rpaxgaHCKUM MpaBOM pPeryanpyroTcs Te JINYHble
HenMyLLeCTBeHHble OTHOLWEHUSA, KOTOpble CBA3aHbl C MMYyLLleCcTBeHHbIMU. OTcloaa
cnepnyeT, 4TO JINYHble HEUMYLLLeCTBEHHbIE OTHOLLEHUS, He CBA3aHHbIe C
MMYLLLECTBEHHbIMU, FPa>KA4aHCKMM MpaBOM He perysmnpyrTca.[8]

TpeTblo rpynny OTHOLUEHUI, BXOAALMX B NpegMeT rpa>KAaHCKOro npasa, COCTaBAAT
OTHOLLUEHMSA NO NMOBOAY JINYHbIX HEMMYLLLECTBEHHbIX NMpPaB (HeMaTepumaibHbIX 6nar) n
cBobof YyesioBeKa, KOTOpbIE, Kak NpaBuo, HEOTHY>XAAaeMbl OT JIMYHOCTU NX BNnagenbla
(n. 2 cT. 2 TK). laHHble OTHOLLIEHNSA He CBA3aHbl HEMoCcpeaCTBEeHHO C UMYLLEeCTBEHHbIMU
OTHOLWIEHUAMMN, XOTA B ClyHasX, NpefyCMOTPEHHbLIX 3aKOHOM, UX 0OBbEKTbI MOryT
nogsiexxaTb OeHEeXXHOW KoMneHcauun. Tak, cornacHo cT. 151 MK, npun npnynHeHmnn



4yenoBeKy MOpPaJibHOro Bpeaa, CBA3aHHOIo C HapyLleHneM HeMaTepuasnbHoro 6nara, cyn
MOXXET BO3/I0XKNTb Ha HapywmTens 0683aHHOCTb AEHEeXXHON KOMMNEeHCaLn yKa3aHHOro
Bpeaa.

NepeyvyeHb HeEMaTepumanbHbIX 6/1ar HencyYepnbIBaOLLEro xapakTepa COAEePXUTCA B CT.
150 K. B ero ocHoBe nexaT MoJIOXKeHUs, 3aKpenieHHble B /1. 2 KoHCTuTtyuum PO, o
npaesax n ceobofax YyenoBeka u rpakgaHuHa, Bceobuien geknapaunm npas 4YesioBeka
1948 r. n Me)xayHapo4HOM nakTe 06 SKOHOMUYECKUX, COUNANbHbIX U KYIbTYPHbIX
npasax 1966 r.

B Hay4HOM nuTepaType fAaeTcs KnacCupukaunsg HemmyLLLeCTBEHHbIX nNpas 1 cesobon
yesioBeKa. B nnaHe ocyLeCcTBNEHUS rpa)K4aHCKO-MPaBoOBOW 3aLlLNTbl JaHHbIX 6nar
yenoseka Haunbonee yaavyHowm npencrasnseTca Knaccupukaumns, paspabortaHHas M.H.
ManenHon. B 3aBUCUMOCTM OT Len OCYLLeCTBJ/IeHUS OHa KaccuguumpyeT npasa u
cBobobl HenoBeka, peryampyembie rpa>KaaHCKUM NpaBoM, Mo caefyowmm KaTeropusam.

K nepBoi KaTeropum oTHOCATCS JINYHbIE HEMMYLLIECTBEHHbIE NpaBa, obecneyunBatoLLne
usmyeckoe n ncmxmnyeckoe 6aarononydme (LEHHOCTb) IMYHOCTM: MPABa Ha XXWU3Hb, Ha
300POBbE, PU3NYECKYIO M MCUXMNYECKYIO HEMPUKOCHOBEHHOCTb, Ha 61aronoyyHyto
OKpY>Kalollyto cpeay.

Bo BTOpyO KaTeroputo BKJKOYEHbI NpaBa, obecneynBamLie MHONBUAYAbHOCTb
JINYHOCTW 1 obulecTBa: NpaBa Ha UM, Ha YeCTb, AOCTOMHCTBO U OEI0BYIO penyTauunto v

op.

TpeTblo KaTeroputo COCTaBNAT NpaBa, obecneymsBatowme aBTOHOMUIO IMYHOCTU: NPaABO
Ha TalHY N HEMPUKOCHOBEHHOCTb YaCTHOM XU3HN N Apyrue rnpaea.

CornacHo n. 2 cT. 2 TK HeoT4Yy>XJaeMble npaBa 1 CBODOAbLI Frpa>kaaH, apyrme
HemMaTepuasnbHble 6ara rpa)kaaH 3alnLWAlTCa FrPaXK4aHCKUM 3aKOHO4ATEeNbLCTBOM,
€eCJ/IN HOE He BblTeKaeT U3 CyllecTBa 3TUX HeMaTepuanbHbiX bnar.

Bbino 6bl HEMPaBUbHBLIM, OAHAKO, OrPaHNYMBaTb Chepy BO3AENCTBUSA FParKAaHCKOro
npaBa Ha pacCMaTpPUBAEMbIE OTHOLUEHWUS NINLLb OCYLLECTBJIEHMEM 3alLNTbI, MOHMMAEMON
B Y3KOM CMbICJIE 3TOr0 CJIOBA, T.€. B CJly4ae UX HapylleHnsa. Kak npaBu/ibHO 0TMeYaeTcs
B topManYeckon nutepaType, peryampyrolas pyHKUMS rpa)KA4aHCKOro rnpasa
pacnpoCcTpaHseTCa U Ha faHHble OTHOLWEHWS, NpaBAa He CTOJIb pa3BepHyYTOo, Kak
NPUMEHNTENBHO K UMYLLLECTBEHHBLIM N JINYHBIM HEUMYLLLECTBEHHbBIM OTHOLLEHUAM,
CBSI3aHHbIM C UMYLLLECTBEHHLIMU OTHOLLEHUSMW.[9]



MpUHaaNEXHOCTb paCCMaTPMBAEMbIX OTHOLLEHUI K NMpeaMeTy rpa)KAaHCKOro npasa
OCHOBbIBAETCs Ha PpaBEHCTBE BCEX Fpa)kAaH nepen 3aKOHOM U, Kak cfieacTeume,
pPaBEHCTBE MO OTHOLLEHWIO APYr K APYry, aBTOHOMUWX BOJIN N UX CAMOCTOATENIbHOCTMU B
MPUHATUN PELLEHNN, KAaCaloLMXCSA OCYLLIECTBJIEHMSA U 3alUUTbI NPUHaNeXallnx UM rnpaB
n ceobogn.

Takum obpa3oMm, rpaKaaHCKoe npaBo peryampyeT Hanbosnee Ba>kHble 06LLEeCTBEHHbIE
OTHOLLEHMS, 3aTparmBatolme nHTepechbl Bcex 6e3 NCKNYEHNA NoAEN, MPOXKNBAKOLLNX
Ha TeppuTopumn Poccunckonm depepaunn, nHTepecol obuwiectsa n rocygapcrtea. OCHOBY
AAHHbIX OTHOLWLEHMI COCTaBNAT OTHOLWEHUSA, BO3HUKatoLWMe B chepe npom3BoacTBa,
pacnpeneneHns, obmeHa n notpebseHns MmaTepuranbHbIX U OYyXOBHbIX 6iar.

ObuwecTBeHHbIE OTHOLLUEHUS, peryamnpyemblie rpa>xgaHCKMUM rnpaBomM MO>XXHO pa3aesinTb
Ha TpW rpynrnbl - 3TO NMyLLEeCTBEHHbIE N CBA3aHHbIE C HUMW JINYHbIE HENMYLLECTBEHHbIE
OTHOWEeHUA, HenmMyLleCTBEeHHbIE OTHOLLUEHWNA O 3alUNTE HEOTHY XX AaEMbIX MNMpaB n csobop
yeJsioBeKa U APpYIrnmx HeMaTepnalsibHbIX onar.

OCo0b6eHHOCTbIO 3TUX OTHOLLEHUI ABNSIETCSA, BO-NepBbiX, 060C061eHHOCTb CYyOBHEKTOB
Apyr OT ApYra; BO-BTOPbIX, PABEHCTBO YY4aCTHNKOB 06LLECTBEHHbLIX OTHOLLEHWUIA,
COCTaBMSAOWMX NpeaMeT rpakAaHCKO-NPaBoOBOro PeryanpoBaHuns, 3a/10>KeH0 B AaHHbIX
OTHOLLEHUAX, Npucylle uM. MNparkaaHCKNe NpaBoOTHOLIEHNS POPMUMPYIOTCS Kak
NMPaBOOTHOLLUEHNA MeXAy PaBHOMPaBHbIMU CybbeKTaMU, Kak NMPaBOOTHOLLEHUS
0COBEHHOro CTPYKTYPHOro TMMa, B KOTOPbIX 0693aHHOCTb KOppPecrnoHAnpyeT
cy6bbekTUBHOMY NpaBy Kak MPUTA3aHMIO, @ HE KaK BeJsieHnto. B-TpeTbux,
CaMOCTOSAATENbHOCTb YY4AaCTHUKOB 06LLECTBEHHbIX OTHOLIEHWI, nognadatowmx noa
rpa’kaHCKO-NpaBoOBOE peryampoBaHme, ANCMO3UTUBHOCTb YKa3aHHOIro peryinpoBaHuns
obycnoBANBalOT TO 06CTOATENBLCTBO, HTO OCHOBHbLIMU IOPUANYECKMMU haKTaMu,
NOPOXXOAKLWNMUN, NU3SMEHSIOLWMMWN N NMPEKpPaLLAOLWLNMN TPpaXKAaHCKUE NPaBOOTHOLLEHNS,
SABNSAOTCA aKTbl CBOBOAHOr0 BONIeN3bsBIEeHUS CyObeKTOB - cAesiKN. B-4eTBepThIX, B
KavyecTBe IPUANYECKUX FrapaHTU peann3aunm rpa>k jaHCKNX NPaBoOTHOLLIEHUN
NPUMEHSIOTCA NPUCYLLNE TOJIbKO rpa’kJaHCKOMY NpaBy Mepbl 3alUTbl CYyObeKTUBHbIX
rpakAaHCKNX NMpaB 1 Mepbl OTBETCTBEHHOCTW 3a HEUCNOJIHEHNE 06si13aHHOCTENR,
obnapatowime rnaBHbIM 06pa3oM NMyLLECTBEHHBIM XapaKTepoM.

Bxogswine B npeaMeT rpa>kiaHCKoro rpasa o6LecTBEHHbIE OTHOLLEHNS PErynpyoTcs
ornpeaesieHHbIM rpa>KJaHCKO-NMPaBoOBbIM METO40M, Mo KOTOPbIM NMOHMMaeTcs cnocob
BO30ENCTBUS HOPM MPaBa Ha OTHOLUEHUS, PeryJMpyemMble rpakaaHCKNMm
3aKOHOAaTeNIbCTBOM. 0 coaep)xaHunto 1 obLien HanpaB/IeHHOCTM MEeTO 4 FPaXKAAHCKOro
npaBa SABASAETCHA NMPeaMeTHO-KOOPAMHALMOHHbBIM, OTPaXkaloLWmMM crneyndunky MoaenbHoro



rpa>kAaHCKOro NpaBoOOTHOLLEHUS, 3aKPernJeHHOro B HopMax npasa.[10]

Hanbonee xapakTepHble 4epThbl Fpa)kAaHCKO-NPaBOBOro MeToda CBOAATCS K
cnepyouemy.

1. JaHHbIN MeTOoA ABNSAETCHA eAMHbIM (LenNoCTHbIM) 06wmM cnocobom NpaBoBOro
perynmpoBaHnsa NMyLLECTBEHHbIX U HEUMYLLECTBEHHbIX OTHOLWEeHNN. OTaesbHble ero
nposiBNeHns (lopuanvyeckoe paBeHCTBO CTOPOH, A03BOJIMTESIbHbIA XapaKTep
rpa>K4aHCKO-NPaBOBbIX HOPM U T.M.) HAXOAATCA B pAfy NMPOU3BOAHbIX BEIMYUH (CBONCTB)
OT NpegMeTHO-KOOPANHALMOHHOM CYLLHOCTN MeTo4a rpa)KAaHCKoro rnpasa, BXoAs B ero
cofep)XaHne B Ka4yeCTBe COCTaBHbIX YacTewu.

Ha naHHOM OCHOBaHMW HEBO3MO)XXHO COrlacuUTbCsl C MHeHneM H.[. EropoBa o ToM, 4To
O0JIHOMOPSANKOBLIM METOZIOM FPaXkAaHCKOro NpaBa BbICTYMNAET JINLLb lopuandeckoe
PaBEHCTBO CTOPOH. Mpu nogobHoM noaxoae obuiee NOHATNE METOAa NOAMEHSIETCS €ro
€VHNYHBbIM NPOSIBJIEHNEM.

Henb3a npu3HaTb 060CHOBAHHOM U TEOPUIO MNONNINEMEHTHON KOHCTPYKLIMM MeToAa
rPa)k[AaHCKOro rnpaBa, PacnpoCcTPaHEeHHOW B OPUOMNYECKON nnTepaType. B cooTBeTCTBUM
C NaHHOW Teopue MeTo/ rpark4aHCKOro npaBa COCTOUT U3 COBOKYMHOCTU cnocoboB
BO3[EACTBUSA FPaXXAAHCKOr0 3aKOHOAATEIbCTBA Ha peryampyembie M obLlecTBeHHbIe
OTHOLLUEeHUs (lopuanvyeckoe PaBeHCTBO CTOPOH, NpPaBoHaaesieHne, NpaBoBas
ANCNO3UTUBHOCTb HOPM, NPaBoBas MHULIMATKBA U T.4.).[11] NMoaobHbIA noaxon K
NMOHSATUIO MeTo4a rpa)KJaHCKOro nNpaBa pa3MblBaeT ero equHyo CTPYKTYpY U No
CYLLECTBY OTHOCUTCS K XapaKTepucTmnke popMbl rparkaHCKO-NPaBOBOro PeryinpoBaHus
OTHOLUEHWNIA, HO HE MeTola KaK TaKoBOro.

2. Copep>xaHune npeaMeTHO-KOOPAMHALUMOHHOro MeToaa npeaonpeaensieTcs
0Ccob6EeHHOCTSAMU NMpeagMeTa rpa)KAaHCKOro rnpaea. MeTon MMeeT NMPon3BOAHbIA XapaKkTep
OT NpeAMeTa rpakgaHckoro npasa. OTcloga NPoOUCTEKAEeT 1 ero Ha3BaHue.

3. BkitoyeHme B Ha3BaHMe MeToda Fpa’kK4aHCKOro rnpasa KoOopaMHaALMOHHOMO 3JIeMeHTa
obbAcHAeTCSH, BO-MNepsBbIX, €ro qf)yHKLI,I/Ie|7I no KoopanHauunm rmoeegeHnNa y4aCTHMKOB
rpa>XgaHCKoro npaBooTHOLWLEHWNA N, BO-BTOPbIX, HeobxoaAnMOCTbIO KoopOunHaunn
Cy6'beKTVIBHbIX npas u obs3aHHOCTEN YHaCTHMNKOB IMrpa>XaaHCKOro npaBooTHOWEHNA C
HOpMaMun 06BbEKTUBHOIO Mnpasa.

B nepBoM cily4ae KoopAuHauus obecneymBaeTcs Ha YpOBHE COBI0aeHNA NOSTOXKEHUI
3aKOHa O IOPUANYECKOM PABEHCTBE YYAaCTHMKOB MPaBOOTHOLLEHUNSA Ha BCeX CTAAUSX ero
CYLLLIeCTBOBAHWUSA, Ha4YMHAsA OT BO3HUKHOBEHUSA N KOHYas NMpeKpalleHneMm, BKa4vas



BO3MOXXHOCTb obpalleHnsa B Cyd 3a 3alMTON HapyLLUEHHbIX NN OCMapuBaeMbIX NpaB
YYaCTHUKOB NMPaBOOTHOLLEHUS.

Bo BTOpOM cily4ae KOOpAMHALNSA BblpaXkaeTCsa B onpeaesieHnn cteneHn csobonbl
Y4aCTHUKOB NMPaBOOTHOLLUEHNS, KaCaloLWEeNCsa YCTaHOBNEHUS U OCYLLLIECTBJIEHNSA NUMI
CcybbekTuMBHbLIX NMpas 1 oba3aHHoCTen. NMogobHOro poga KoopanHauUmMa NPOBOAUTCS B
dopme faBaemMoro 3akoHogaTesIeM A03BOJIEHMNSA YH4aCTHUKAM COOTBETCTBYHOLWEro
NMPaBOOTHOLIEHNA CaMUM yCTaHaB/MBaTb AaHHble NpaBa N 06593aHHOCTWY rNaBHbIM
obpa3om 4yepe3 nocpencTBo ANCMNO3NTUBHbBIX HOPM NMpaBa. BmecTe ¢ TeMm, Kak
CrnpaBeasiMBO OTMEYaeTCs B HAay4YHOW nuTepaType, rmnepTpodmna ANCNO3UTUBHbBIX
NpPaBOBbIX HOPM UMEET CBOW MJIOCbl U MUHYCbI U MOTOMY He ABnsieTcs 6e3yCoBHbIM
NOCTOVMHCTBOM 3aKOHOAATESNS.

Mo3TOMY yKa3aHHbIW 3JIEMEHT B COAEP)XXaHUN MeToAa rpakgaHCKoro rpaBa He MOXeT
MMeTb AOMUHUPYOLWero 3HavyeHus. OH N He ABISeTCS TaKOBbIM B POCCUNCKOM
3aKoHodaTenbCcTBe. Tak, B NepBon n BTopon 4acTax 'K B cocTaBe HOPM, peryampyowmx
oTheNibHble BUAbl 4OroBopoB, HacHYuTbiBaeTCcsa 1600 nMnepaTmBHbIX U TONbKO 200
ONCNO3UTUBHBLIX HOPM NpaBa.[12]

pa>KgaHCKO-NpPaBOBOM MeTO4 MOMUMO NPUMEHEHNS B KaYeCcTBe CpeacTBa BO3OENCTBUS
Ha obLleCTBEeHHbIE OTHOLWEHWS, perynpyemMble rpaxgaHCKMM NpaBoM, BbINOJHAET
Tak>Xe BHelwHne hyHKUunn. Bo-nepBbiX, C ero NnoMoLLblo MHANBUOYaIN3NPyeTCS
rpakgaHcKoe rnpaBo, Kak OCHOBHas BETBb NpaBa B CMCTEME POCCUNCKOro npasa. Bo-
BTOPbIX, Ha €ro 0CHOBE OCYLLECTBASAETCA B3aUMOOAENCTBMNE C OAPYTrMMN BETBAMU 1
obLWHOCTSAMI NpaBa Npu Co3gaHUN KOMMEKCHbIX MPaBoOBbIX 0bpa3oBaHuN,
perynmpytouwmx obuwecTBeHHble OTHOLLIEHNSA B Pa3/INYHbIX CEpPax XN3HELEATESIbHOCTH
obuwecTBa n rocynapcTaa.

NTaK, rpa>xaaHCKo-rNpaBoBoe perysinpoBaHme obLecTBeHHbIX OTHOLLIEHNN
OCYLLLeCTB/ISIeTCS NOCPeACTBOM MeToda rpakAaHCKoro npaBa nog KoTopbiM NOHUMaEeTCs
cnocob Bo34encTBMSA HOPM NpaBa Ha OTHOLLEHUS, PeryampyeMble rpakaaHCKnum
3aKOHOAaTeNIbCTBOM. 0 coaep)xaHunto 1 obLien HanpaB/IeHHOCTM MeTOo FPaXKAAHCKOro
npaBa SABAAETCHA NMPeaMeTHO-KOOPAMHALMOHHbBIM, OTPaXkaloLWMM crneundmnky MoaenbHoro
rpa>4aHCKOro NPaBOOTHOLLUEHUS, 3aKPENJIEHHOro B HOpMax npaea.

Hanbonee xapakTepHble YepThbl FPa)kA4aHCKO-NPaBoOBOro MeToa CBOAATCS K
chepyouiemy.

1. JaHHbIA MeToA SBASETCS eAnHbIM (LLesIOCTHbIM) 06LKnM cnocoboM NpaBoBOro
pPerysiMpoBaHns UMYLLECTBEHHbIX 1 HEMMYLLIECTBEHHbIX OTHOLUEHWUIA.



2. Conep»xaHune npeaMeTHO-KOOPAVHALMOHHOro MeToAa NpeaonpeaenseTcs
ocobeHHOCTSAMM NpeaMeTa FrpakAaHCKoro npaea. Meton nMeeT NPOM3BOAHbLIN XapaKTep
OT NpeAMeTa rpakgaHckKoro npasa. OTcloga NpoucTekaeT U ero Ha3BaHue. 3.
BkloYyeHMe B Ha3BaHWe MeToa rpa’KAaHCKOro npaBa KOOPAMHALIMOHHOIO 31eMeHTa
06BbACHSIeTCS, BO-NEpBbIX, ero PyHKLUMen No KoopanHaunum NnoBeaeHns y4acTHUKOB
rPaK[aHCKOro NMpPaBOOTHOLLEHWS U, BO-BTOPbIX, HEOOXOAMMOCTbIO KOOPANHALUN
CyOBbEKTUBHbIX NPaB 1 0653aHHOCTEN YYACTHUKOB MPaXK 4aHCKOro NPaBoOOTHOLLUEHUS C
HOpMamMu 06 bEKTUBHOIO NpaBsa.

2.2 NMpuHUMNbI 1 PYHKUUM FPa>KaaHCKOro npasa

MPUHUWMNBI FPa>X4aHCKOro npaga - 3TO Bblpa’XeHHble B HOpMaXx npasa
OCHOBoOMoOJMarawume, pykosoaswme Havyasa, BblparkatoLme ero CyuHoCTb U
HanpasasawLwme pa3BuTrne n QyHKLMNOHNPOBAHME BCEX JIEMEHTOB CUCTEMBI
rpa>kgaHckoro rnpasa. OCHOBHbIE HaYasa rpa><AaHCKOro npaBa 3akKoOHOAATENIbHO
3akpernJieHbl B CT. 1 K PO.

MprHUUN IOPNANYECKOrO PaBEHCTBA YYaCTHUKOB MPaKAaHCKNUX NPaBOOTHOLLEHUN
O3Ha4YaeT pPaBeHCTBO UX BOJIN, HU OHa U3 CTOPOH B rPa>KJaHCKOM MPaBOOTHOLIEHUN He
MOXXEeT TOJIbKO MO 3aHMMaeMoMy elo MOJIOXKEHMUIO npefonpenenaTb NoBegeHne apyron.
CybbekTbl rpa>K4aHCKOro rnpasa, MMeLwmne 0ANHaKOBbIN NMPaBOBOMN CTAaTYyC, HaAeNATCA
paBHOM NpaBocnocobHocCTbto. MybnnyHbie obpasoBaHusa (PO, ee cybbeKThl,
MYHULUMNasbHble 0bpa3oBaHnA) y4aCTBYIOT B FPaXKJaHCKUX MPaBOOTHOLUEHUAX Ha
paBHbIX HaYyaslax C APYrMMn y4aCcTHUKaMU - rpa>KgaHaMmu v iopungmnyeckumm nuuamu (n. 1
CT. 124 TK P®). Mepbl NPpUHYXAEHUSA B FPa>KJaHCKOM rnpaBe NpUMeHsTCA K sitobon 13
CTOPOH, €eC/I OHa coBepLlnsIia NpaBoHapyLUeHue.

MpUHUMN HEMNPUKOCHOBEHHOCTN COBCTBEHHOCTU ABASAETCSA KOHCTUTYLMOHHbIM
MPUHLUNMOM, MONYYMBLUMM OTpPac/eByt0 KOHKPeTM3aLumnio B rpaxjaHCKOM npase.
CornacHo 4. 3 cT. 35 KoHCTUTYuum P® HUKTO HE MOXXET BbiTb JIMLLEH CBOEro nMmyLlecTBa
MHaYe Kak No peweHunto cyaa. NpuHyantTenbHoe oTHY )XAeHVe umMyLiecTsa g4
roOCyAapCTBEHHbIX HY>XXJ MOXeT ObITb MPOMU3BEeAEHO TOJIbKO NPU YC/I0BUN
npenBapuTesbHOro N paBHoueHHOro sosmMelleHnsa. B 'K P® conepxurtca
ncHepnbiBalOWMM NepeyeHsb ClydaeB NPUHYOUTENbHOro NpeKkpaweHnsa npasa
cobcTBEHHOCTW. be3Bo3mMe3aHOE N3bATUE NMYLLLECTBA BO3MOXXHO B BUAE CaHKLUMN 33
coBepLUeHne NpecTyrnjeHns Win NHoro npaBoHapyLweHns.[13]



MpuHuMn cBoboabl 4OroBopa ABMASETCA YAaCTHbLIM NPOABJEHNEM ONCMO3NTUBHOCTU B
rpa>xgaHckom npase. CornacHo n. 2 cT. 1 'K PO rpa>xxgaHe n opungndeckmne nuua
CcBOOOAHbI B YCTAHOBJIEHUN CBOUX MpaB U 06A3aHHOCTEN Ha OCHOBE AOroBoOpa U B
onpegeneHnmn nobbix He NPOTMBOPEYaLLNX 3aKOHOOATENbCTBY YCJIOBUN AOrOBOpa.
Y4yacCTHUKN rpaKaaHckoro obopoTa, Kak npaBuso, cBoOOAHLI B pelleHnin Bonpoca o
3aKJIl04eHNN Joroeopa, B Bbibope KOHTpareHTa. OHM CaMOCTOATENIbHO, NCXOAS U3 CBOUX
NHTepecoB, BbIbMpaloT BUA 3aK/II04aEMOro MMM AOroBopa, MOryT 3aK/to4aTb OOrOBOPbI,
He NpeayCMOTPEHHbIe NpaBoM, NMMBO AOroBOPbLI, COAEP KALLNE dNEMEHTbI HECKOJIbKMX
0OroBOpPOB, - CMeLlaHHble Aorosopsbl (CT. 421 MK PO).

3 paccmaTpuBaeMoro npaBuia B 3aKOHOA4ATEIbHOM MNOpPsAAKe yCTaHaB/IMBAOTCA
NCKNOYEeHNS, 06yCcnoBieHHble HEOH6XOANMOCTbIO 3aWNTbl NY6ANYHBLIX MHTepecoB. B
cly4yasx, yKa3aHHbIX 3aKOHOM, BO3MO>XHO MOHY>XAEHNE K 3aKJIIOYEHUIO AOroBopa, T.e.
[OroBop MoXeT BbITb 3aKJII04EH C IMLOM MPUHYANTENBHO, B cyaebHOM nopsake.

MpuHUMN HEJOMYCTUMOCTU MPOU3BOJILHOIO BMELLlaTeNbCTBa KOro-mbo B YacTHble aena
O3Ha4aeT, YTO HWN rocyAapCTBEHHbIE, MyHULUMMAJIbHbIE OpraHbl, HA YaCcTHbIe JinLa He
MOryT BMeLWNBaATbCH, BO-NMEpPBbIX, B SKOHOMNYECKYIO AeATEeNIbHOCTb rpakjaH u
IOPULANYECKNX JINL, BO-BTOPbIX, B HACTHYIO XWU3Hb rpa>kgaH rnpuv oTCYyTCTBUM 3aKOHHOI O
OCHOBaHusA. OCHOBaHMA 01 BMeLlaTesIbCTBa A0JIXKHbI ornpenenaTbcsa penepasibHbIM
3aKOHOM NCX0ASA M3 HEOBXOAMMOCTU 3aLLNTbl OCHOB KOHCTUTYLMOHHOIO CTPOH,
HPABCTBEHHOCTM, 340POBbSA, NPaB N 3aKOHHbLIX MHTEPECOB APYrux nuu, obecnevyeHns
060pOHbI CTpaHbl 1 Be3onacHoCcTn rocygapcTea (a63. 2 n. 2 cT. 1 'K PO).

MpuHUMN HeobxoanMMoCTM BecnpenaTCTBEHHOMO OCYLLEeCTBIEHNS FPpaXKAaHCKNX Npas n
obecne4yeHns BOCCTAaHOB/IEHMNSA HapYLWEHHbIX MpaB O3Ha4YaeT 3anpeT Ha
BOCMNPEenATCTBOBaHME OCYLWECTBIEHNIO FpaXKAaHCKNX npas. pa)KaaHCcKoe npaBo
npenycMmaTpmBaeT HeobxognMble NpaBOBble CPeaCcTBa MO YCTPAHEHUIO BO3HUKLLNX
npenAaTcTBMN. Hanpumep, B 3aBUCUMOCTU OT XapakTepa NpensaTCTBUA B OCYyLLECTBIEHUN
npaBa COOCTBEHHOCTU N OPYrNX BELLHbIX NpaB NpeabsaABASOTCA BUHAUKALMUOHHBIA NN
HeraTopHbIA NCKW.

MpuHUMN cyaebHon 3almnThl FrpaXKaaHCKNX nNpas. FocyaapcTBo obecrnevynBaeT 3alunTy
HapPYLLUEHHbIX UK OCnapMBaeMbiX FPaXKAAaHCKMX MpaBs. 3allMTa OCyLLecTBSeTCs B
cynebHoM nopsaake, NpuyeM He TOJIbKO rocyapCTBEHHbIMU CydaMu, HO U TPETENCKUMN
cynamun.[14]

MpUHLWN e ANHCTBA SKOHOMUYECKOro NpocTpaHcTBa (CcT. 8 KoHcTuTyumm PO, n. 3 cT. 1
K P®). Ha Tepputopun P® Tosapsbl, paboTel 1 yciyru nepemertatotca ceobogHo, He



AONyCKaeTCsa Co34aHme NpenaTCTBUN ANA UX NepeMeLLeHmnsa BHYTpu Poccmnckoro
rocypapctBa. OrpaHMyYeHmnsa MoryT BBOANTbLCSA TO/IbKO B COOTBETCTBUM C hefepaibHbIM
3aKOHOM, ec/in 3TO HeobxoammMo ona obecnevyeHns 6€30NaCcHOCTU, 3aLUUTbI XXU3HN 1
300pOBbS N0AEN, OXPaHbl MPUPOAbI N KYNbTYPHbIX LLEHHOCTEN (HanpuMmep, B Lensax
npenoTBpaLleHNa SNNOEMUA, SNMN300TUN).

Mon dYyHKLUMAMN rpaXKAaHCKOro npaBa NOHUMalOTCS OCHOBHbIE HAaNpPaBAEHUS €ro
BO30EeNCTBUS Ha obLiecTBeHHble OTHOLEHWSA. [TpaBoO B LIE/IOM BbIMNOJIHAET ABEe OCHOBHbIE
GYHKLUNN: PErYNATUBHYIO N OXPaHUTENbHYIO. pa)KQaHCKOe NMpaBOo BbIMOJIHAET Te Xe
PYHKLNN, HO KOHKPETU3MPOBAHHbIE MPUMEHNTENBLHO K 0COBEHHOCTAM NpegMeTa u
MeToda AaHHOW oTpac/an nNpaga.

C y4eTOM TOro 4YTO rpa>kaaHCKoe NpaBo MMNepaTUBHO HOPMUPYET NNLLb
OCHOBOMOJIaralLLne MOMeHTbl BOSHUKHOBEHUS U PYHKLMOHNPOBAHUS FPaK 4aHCKNX
OTHOLLUEHWN, AOMyCKaeT NX aBTOHOMHOE MHAVBMAYaNbHOE peryampoBaHue n
CyLLLeCTBOBaHME OTHOLUEHW, NMPSAMO He NPeayCMOTPEHHbIX HOPMaMU FPaXKAaHCKOro
npaBa, OHO BbINOJIHAET PYHKLNIO OpraHmn3aumnm obueCcTBEHHbIX OTHOLIEHWNA.

OxpaHuTesibHasa PyHKLUMA BKOYaeT B cebs ABa KOMMoHeHTa. Bo-nepsbIX,
npeaynpexaeHmne npaBoHapyLweHUn - oXxpaHuTesnbHo-NpeynpeanTenbHas
(npeBeHTUBHaA) hyHKUMA. OHa peanmsyeTcs, ecnm cybbeKTbl MPaBOOTHOLLIEHWUI
Haanexxawmm obpa3omM UCNOHAKT CBOU aKTUBHbIE 06893aHHOCTN N BO34EPXKMBAOTCH OT
CoBepLUeHUSs 3anpeLeHHbIX 0ENCTBUN.

Ecnn »xe npaBoHapyLLUeHne y>ke Npon3oLLno, BCTynaeT B 4eNCTBME BTOPON KOMIMOHEHT -
3alUNTa HapyLIEHHbIX Frpa)KAaHCKnX npae. C y4eTOM 3KBUBAJIEHTHO-BO3ME34HOIr0
XapaKTepa OTHOLLIEHWN, peryinpyeMbixX rpakgaHCKMM NMpaBoM, Mepbl rparkAaHCKO-
NMPaBOBOW 3aLLUNUTbl HOCAT B OCHOBHOM MMYLLECTBEHHbIN XapakKTep 1 HanpaBJieHbl Ha
BOCCTaHOBJIEHME NOJIOXKEHUA NoTepnesLero cybbekTa, CyLecTBOBaBLLErO 40
npaBoHapyLleHns. B cnyYyae HEBO3MOXXHOCTW TaKoro BOCCTaHOBIEHNS OCYLLLEeCTBASETCSA
paBHOLlEHHas KOMMNeHcaunsa HebaronpuaTHbIX U3MEHEHUI B UMYLLLECTBEHHOM WA
HEeMMYLLEeCTBEHHOM MOJIOXXEHUW NinLLa, NPOU30LLIEeALLNX B pe3ysibTaTe NpaBoHapyLUEHus.
Mo3ToMy AaHHaA PYyHKUMS Ha3blBA€TCS BOCCTAaHOBUTENIbHOW, UM KOMIMEHCALMOHHOMN,

NTak, noa NpUHLUMNAMN rpa)xaHCKOro npasa MNOHMMalTCA OCHOBOMOJaramLwme naen u
NoJIOXKEHUS, OCHOBHbIE HaYasla npaBa, KOTopble MPOHM3bLIBAOT BCE MPaXkJaHCKoe NpaBso,
onpenensoT CYLHOCTb rpa)kJaHCKoro npaBa B LLE/IOM, U UMeloLLne B CUY UX NMPaBoBOro
3aKpenJsieHnsa obsizaTesibHoe 3Ha4YeHue.



[pa>kgaHCKoe NMpaBo, Kak 3JIeMeHT eIMHON NPaBoOBOM CUCTeMbl 0bnagaeT NpucyLwmnmm
eMy 0cobbiMn pYHKUNAMU. OCHOBHLIMU DYHKLMAMN FPaXK4aHCKOro npaBa ABASAIOTCSA:

-perynatueHas (HanpasJfieHa Ha CO34aHNe HOPMaJibHbIX YC/IOBMIA ANA
PYHKLUMOHMPOBAHMNS N PA3BUTUS SKOHOMUKN);

-OXpaHuTenbHasa (HanpaB/ieHa Ha 3alNTY rpaXkKaAaHCKUX NpaB OT HapyLIeHWn).
OxpaHuTenbHasa PyHKLMSA rpa>KgaHCKOro rnpaBa HOCUT MPENMYLLLECTBEHHO
KOMMEHCALMOHHbIN (BOCCTAaHOBUTEJbHbIN) XapakKTep.

SAKNMIOYEHUE

Tak, B 3aK/l0NeHMe AaHHOro pedepaTa XoTesloCb bbl OTMETUTb, YTO NOHATUE
rpa)kJaHCKOro npaBa MHOrorpaHHo. Mpexae Bcero, 3TMM TeEPMUHOM 0603HavatloT
COOTBETCTBYIOLLLYIO OTPAC/lb NMpaBa, T.e. COBOKYMHOCTb (CUCTEMY) NMPABOBbLIX HOPM.

OT rpa*k4aHCKOro npaBa, Kak CUCTEMbI MPaBOBbLIX HOPM, ClefyeT oT/InYaTh
rpa)kgaHCKoe 3aKOHOA4aTeNbCTBO, KOTOpOoe npencTasasieT cobol COBOKYMHOCTb 3aKOHOB
N MHBbIX HOPMATUBHbIX aKTOB, COAEPXALLMX HOPMbl FPaXXAaHCKOro npasa. B oTanymne ot
OTPaC/N rpa’kAaHCKOro npaea, rpakAaHCKoe 3aKOHOAATEeNbCTBO COAEPXKUT
O0JlHOBPEMEHHO HOPMbI Pa3JINYHbIX OTPac/ie npaea, T.€. UMEeT KOMIMJIEKCHbIN XapakTep.

TepMUHOM «rparkJaHCKOEe MpPaBo» Ha3bIBAOT TakXe y4ebHy ANCUUMINHY — KYPC
rpa>JaHCKOro npaea, 3ajlayen KOTOPOro SABASAETCS npernofaBaHme rpakaaHCcKoro npaea
KaK OTpac/i1 rnpaBa 1 NpaBoBOW HAaYKMW.

pa>kgaHCKoe NpaBo, Kak 0Tpac/lb MpaBa — 3TO CUCTEMa NPaBOBbIX HOPM,
perynmpyowmx NMyLLLECTBEHHbIE, @ TaK)Xe CBSI3aHHbIE N HEKOTOPLIE He CBA3aHHbIE C
HUMW JINYHbIE HEUMYLLIECTBEHHbIE OTHOLLEHMWS, OCHOBAHHbIE HAa HE3aBNCMMOCTH,
NMYLLLECTBEHHOWN CaMOCTOATENbHOCTU U IOPUAMNYECKOM PAaBEHCTBE CTOPOH B LIeNsX
co3faHus Hanbonee 61aronpursATHLIX YCIOBUIA A1 YOOBIETBOPEHUSA YACTHbIX
noTpebHOCTEN N MHTEPECOB, @ Tak)XXe HOPMaJIbHOro Pa3BUTUA SKOHOMUYECKUX
OTHOLWEHN B obuiecTBe.

OCHOBHbIMU O6LLI,eI'IpVI3HaHHbIMVI KputepmnaMmm CaMoCToATEJIbHOCTW MpaBa ABAAKTCA
HaJln4yme CaMoCTOoATEJIbHOIO rnpeagmMeTa n MeToda rnpaBoBOro peryjanposaHus.

pa)kgaHCKoe NpaBo, Kak onpefeneHHas CUCTEMa NPaBOBbIX HOPM peryanpyer
Hanbonee BaXkKHble 06LLECTBEHHbIE OTHOLLIEHWS, 3aTparuBatoLIne nHTepecsl Bcex bes



NCKJIIOYEeHUA Niogen, NpoXXneaLwwmnx Ha Tepputopumn Poccnnckon denepaunm, HTepecsl
obuwiecTtBa n rocygapctea. OCHOBY AaHHbIX OTHOLUEHWUA COCTAaBASAIOT OTHOLLUEHUS,
BO3HMKaOLMe B chepe Npom3BoACTBa, pacnpeneneHus, obmeHa n notpebneHuns
MaTepuasibHbIX N OyXOBHbIX 6nar.

Ob6LecTBEeHHblE OTHOLLEHUS, PEryinpyemMble rpa*kaHCKMM NPaBoOM MOXKHO pa3aenunTb
Ha TPW rPynmnbl - 3TO UMYLLLECTBEHHbIE N CBA3AaHHbIE C HAMW JINYHbIE HEUMYLLIECTBEHHbIE
OTHOLUEHUSA, HEUMYLLIECTBEHHbIE OTHOLLEHMS O 3allMTe HeOTYY>XAAaeMbIX NpaB 1 ceobos
YyenoBeKa W Apyrnx HemaTepuasbHbix 6nar.

pa>kAaHCKO-MpaBoOBOe perysanpoBaHme obLecTBeHHbIX OTHOLIEHWUI OCyLLecTBsSieTCs
nocpenCcTBOM MeTo[a rpakAaHCKOro npasa rnoj KoTopbiM MOHMMaeTCcs cnocob
BO3[€ACTBUS HOPM MPaBa Ha OTHOLLUEHUS, Peryinpyemslie rpa>kiaHCcKmum
3aKOHOATeNIbCTBOM. N0 coaep)xaHunto 1 obLien HanpaBeHHOCTM MeTo 4 FPaXKAAaHCKOro
npaBa SABASETCHA NMpeaMeTHO-KOOPAMHALMOHHbBIM, OTPaXkaloLWmMM crneundnky MoaenbHoro
rpa>JaHCKOro NPaBOOTHOLUEHUS, 3aKpPenJIeHHOro B HoOpMax npasa.

Haunbonee xapakTepHble YepThl FPaX4aHCKO-NPAaBOBOro MeToA4a CBOAATCS K
cnenywouiemy.

1. laHHbIW MeToA4 ABNSAETCA eANHbIM (LenoCTHbIM) obuwmm cnocobom nNpaBoBOro
peryampoBaHnsa MMyLLLECTBEHHbLIX 1 HEUMYLLLECTBEHHbIX OTHOLLUEHUN.

2. Cogep>XaHue npeamMmeTHO-KOOPANHALIMOHHOIrO MeToda npeaonpenenseTcs
0CcobeHHOCTAMM NMpeamMeTa rpaXkJaHCKoro npaea. Meto nMeeT NPOU3BOAHbLIN XapaKkTep
OT NpeaMeTa rpakJaHckoro npasa. OTcloga NPOUCTEKAET U ero Ha3BaHue.

3. Bk/loyeHne B Ha3BaHMe MeToAa rpa)KAaHCKOro npaBa KOOPAWHALMOHHOIO 3/1IeMEHTa
06bsCHSETCA, BO-MePBbIX, €ro PyHKUNEN MO KOOPANHALMN NOBEAEHNS YHYaCTHNKOB
rPa>K4aHCKOro NPaBOOTHOLUEHUSA U, BO-BTOPbIX, HEOOX0AMMOCTbIO KOOPANHALNN
cybbekTUBHbIX NpaB 1 06893aHHOCTEN YH4aCTHMKOB MPakAaHCKOro NPaBOOTHOLLEHUNS C
HOpMaMKn 06bEKTUBHOIO Npasa.

Bonpoc o npeameTe n meTtohe rpa>kK4aHCKoOro rpasa HOCUT JJ,I/ICKyCCI/IOHHbIVI XapaKTep.

Mo NMPUMHLUWMNMAaMUN Trpa>X0aHCKOIro rnpaBa nNoHMMatldOTCA OCHOBOIMOJ1Iaravowmne naenm m
noJioxxeHnsd, oCHOBHblE Ha4aJla NnpaBa, KOTOpPbIe NMPOHN3bIBAOT BCE rpa>KgaHCKOe rnpaso,
onpenendroT CywHOCTb rpa>XgaHCKoro rnpasa B LeJjiom, n nMerwwmne B CUJ1y X rnpasoBoro
3aKperiieHnd oba3aTenbHOE 3Ha4YeHune.



[pa>kgaHCKoe NMpaBo, Kak 3JIeMeHT eIMHON NPaBoOBOM CUCTeMbl 0bnagaeT NpucyLwmnmm
eMy 0cobbiMn pYHKUNAMU. OCHOBHbLIMU DYHKLMAMN FPaXXA4aHCKOro npaBa sABAAIOTCSA:

-perynatueHas (HanpasJfieHa Ha CO34aHNe HOPMaJibHbIX YC/IOBMIA ANA
PYHKLUMOHMPOBAHMNS N PA3BUTUS SKOHOMUKN);

-OXpaHuTenbHasa (HanpaB/ieHa Ha 3alNTY rpaXkKaAaHCKUX NpaB OT HapyLIeHWn).
OxpaHuTenbHasa PyHKLMSA rpa>KgaHCKOro rnpaBa HOCUT MPENMYLLLECTBEHHO
KOMMEHCALMOHHbIN (BOCCTAaHOBUTEJbHbIN) XapakKTep.
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